Rule 110

to produce or inspect or fails to produce or per-
mit the inspection in accordance with Rule 72 or
73, or fails to make a designation in accordance
with Rule 74(b), 75(e), or 81(c), the aggrieved
party may, within the time for completion of
discovery under Rule 70(a)(2), move the Court
for an order compelling an answer, response, or
compliance with the request, as the case may
be. When taking a deposition on oral examina-
tion, the examination may be completed on
other matters or the examination adjourned, as
the proponent of the question may prefer, before
applying for such order.

(c) Sanctions: If a party or an officer, director,
or managing agent of a party or a person des-
ignated in accordance with Rule 74(b), 75(c), or
81(c) fails to obey an order made by the Court
with respect to the provisions of Rule 71, 72, 73,
74, 75, 76, 81, 82, 83, 84, or 90, then the Court may
make such orders as to the failure as are just,
and among others the following:

(1) An order that the matter regarding which
the order was made or any other designated
facts shall be taken to be established for the
purposes of the case in accordance with the
claim of the party obtaining the order.

(2) An order refusing to allow the disobe-
dient party to support or oppose designated
claims or defenses, or prohibiting such party
from introducing designated matters in evi-
dence.

(3) An order striking out pleadings or parts
thereof, or staying further proceedings until
the order is obeyed, or dismissing the case or
any part thereof, or rendering a judgment by
default against the disobedient party.

(4) In lieu of the foregoing orders or in addi-
tion thereto, the Court may treat as a con-
tempt of the Court the failure to obey any
such order, and the Court may also require the
party failing to obey the order or counsel ad-
vising such party, or both, to pay the reason-
able expenses, including counsel’s fees, caused
by the failure, unless the Court finds that the
failure was substantially justified or that
other circumstances make an award of ex-
penses unjust.

(d) Evasive or Incomplete Answer or Response:
For purposes of this Rule and Rules 71, 72, 73, 74,
75, 76, 81, 82, 83, 84, and 90, an evasive or incom-
plete answer or response is to be treated as a
failure to answer or respond.

TITLE XI.—PRETRIAL CONFERENCES

Rule 110. Pretrial Conferences

(a) General: In appropriate cases, the Court
will undertake to confer with the parties in pre-
trial conferences with a view to narrowing is-
sues, stipulating facts, simplifying the presen-
tation of evidence, or otherwise assisting in the
preparation for trial or possible disposition of
the case in whole or in part without trial.

(b) Cases Calendared: Either party in a case
listed on any trial calendar may request of the
Court, or the Court on its own motion may
order, a pretrial conference. The Court may, in
its discretion, set the case for a pretrial con-
ference during the trial session. If sufficient rea-
son appears therefor, a pretrial conference will
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be scheduled prior to the call of the calendar at
such time and place as may be practicable and
appropriate.

(c) Cases Not Calendared: If a case is not listed
on a trial calendar, the Chief Judge, in the exer-
cise of discretion, upon motion of either party
or sua sponte, may list such case for a pretrial
conference upon a calendar in the place des-
ignated for trial, or may assign the case for a
pretrial conference either in Washington, D.C.,
or in any other convenient place.

(d) Conditions: A request or motion for a pre-
trial conference shall include a statement of the
reasons therefor. Pretrial conferences will in no
circumstances be held as a substitute for the
conferences required between the parties in
order to comply with the provisions of Rule 91,
but a pretrial conference, for the purpose of as-
sisting the parties in entering into the stipula-
tions called for by Rule 91, will be held by the
Court where the party requesting such pretrial
conference has in good faith attempted without
success to obtain such stipulation from such
party’s adversary. Nor will any pretrial con-
ference be held where the Court is satisfied that
the request therefor is frivolous or is made for
purposes of delay.

(e) Order: The Court may, in its discretion,
issue appropriate pretrial orders.

TITLE XII.—DECISION WITHOUT TRIAL
Rule 120. Judgment on the Pleadings

(a) General: After the pleadings are closed but
within such time as not to delay the trial, any
party may move for judgment on the pleadings.
The motion shall be filed and served in accord-
ance with the requirements otherwise applica-
ble. See Rules 50 and 54. Such motion shall be
disposed of before trial unless the Court deter-
mines otherwise.

(b) Matters Outside Pleadings: If, on a motion
for judgment on the pleadings, matters outside
the pleadings are presented to and not excluded
by the Court, the motion shall be treated as one
for summary judgment and shall be disposed of
as provided in Rule 121, and all parties shall be
given reasonable opportunity to present all ma-
terial made pertinent to such a motion by Rule
121.

Rule 121. Summary Judgment

(a) General: Either party may move, with or
without supporting affidavits, for a summary
adjudication in the moving party’s favor upon
all or any part of the legal issues in controversy.
Such motion may be made at any time com-
mencing 30 days after the pleadings are closed
but within such time as not to delay the trial.

(b) Motion and Proceedings Thereon: The mo-
tion shall be filed and served in accordance with
the requirements otherwise applicable. See
Rules 50 and 54. An opposing written response,
with or without supporting affidavits, shall be
filed within such period as the Court may direct.
A decision shall thereafter be rendered if the
pleadings, answers to interrogatories, deposi-
tions, admissions, and any other acceptable ma-
terials, together with the affidavits, if any, show
that there is no genuine issue as to any material
fact and that a decision may be rendered as a
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matter of law. A partial summary adjudication
may be made which does not dispose of all the
issues in the case.

(¢) Case Not Fully Adjudicated on Motion: If,
on motion under this Rule, decision is not ren-
dered upon the whole case or for all the relief
asked and a trial is necessary, the Court may as-
certain, by examining the pleadings and the evi-
dence before it and by interrogating counsel,
what material facts exist without substantial
controversy and what material facts are actu-
ally and in good faith controverted. It may
thereupon make an order specifying the facts
that appear to be without substantial con-
troversy, including the extent to which the re-
lief sought is not in controversy, and directing
such further proceedings in the case as are just.
Upon the trial of the case, the facts so specified
shall be deemed established, and the trial shall
be concluded accordingly.

(d) Form of Affidavits; Further Testimony; De-
fense Required: Supporting and opposing affida-
vits shall be made on personal knowledge, shall
set forth such facts as would be admissible in
evidence, and shall show affirmatively that the
affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all
papers or parts thereof referred to in an affida-
vit shall be attached thereto or filed therewith.
The Court may permit affidavits to be supple-
mented or opposed by answers to interrog-
atories, depositions, further affidavits, or other
acceptable materials, to the extent that other
applicable conditions in these Rules are satisfied
for utilizing such procedures. When a motion for
summary judgment is made and supported as
provided in this Rule, an adverse party may not
rest upon the mere allegations or denials of such
party’s pleading, but such party’s response, by
affidavits or as otherwise provided in this Rule,
must set forth specific facts showing that there
is a genuine issue for trial. If the adverse party
does not so respond, then a decision, if appro-
priate, may be entered against such party.

(e) When Affidavits Are Unavailable: If it ap-
pears from the affidavits of a party opposing the
motion that such party cannot for reasons stat-
ed present by affidavit facts essential to justify
such party’s opposition, then the Court may
deny the motion or may order a continuance to
permit affidavits to be obtained or other steps
to be taken or may make such other order as is
just. If it appears from the affidavits of a party
opposing the motion that such party’s only le-
gally available method of contravening the facts
set forth in the supporting affidavits of the mov-
ing party is through cross-examination of such
affiants or the testimony of third parties from
whom affidavits cannot be secured, then such a
showing may be deemed sufficient to establish
that the facts set forth in such supporting affi-
davits are genuinely disputed.

(f) Affidavits Made in Bad Faith: If it appears
to the satisfaction of the Court at any time that
any of the affidavits presented pursuant to this
Rule are presented in bad faith or for the pur-
pose of delay, then the Court may order the
party employing them to pay to the other party
the amount of the reasonable expenses which
the filing of the affidavits caused the other
party to incur, including reasonable counsel’s
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fees, and any offending party or counsel may be
adjudged guilty of contempt or otherwise dis-
ciplined by the Court.

Rule 122. Submission Without Trial

(a) General: Any case not requiring a trial for
the submission of evidence (as, for example,
where sufficient facts have been admitted, stipu-
lated, established by deposition, or included in
the record in some other way) may be submitted
at any time after joinder of issue (see Rule 38)
by motion of the parties filed with the Court.
The parties need not wait for the case to be
calendared for trial and need not appear in
Court.

(b) Burden of Proof: The fact of submission of
a case, under paragraph (a) of this Rule, does not
alter the burden of proof, or the requirements
otherwise applicable with respect to adducing
proof, or the effect of failure of proof.

Rule 123. Default and Dismissal

(a) Default: If any party has failed to plead or
otherwise proceed as provided by these Rules or
as required by the Court, then such party may
be held in default by the Court either on motion
of another party or on the initiative of the
Court. Thereafter, the Court may enter a deci-
sion against the defaulting party, upon such
terms and conditions as the Court may deem
proper, or may impose such sanctions (see, e.g.,
Rule 104) as the Court may deem appropriate.
The Court may, in its discretion, conduct hear-
ings to ascertain whether a default has been
committed, to determine the decision to be en-
tered or the sanctions to be imposed, or to as-
certain the truth of any matter.

(b) Dismissal: For failure of a petitioner prop-
erly to prosecute or to comply with these Rules
or any order of the Court or for other cause
which the Court deems sufficient, the Court may
dismiss a case at any time and enter a decision
against the petitioner. The Court may, for simi-
lar reasons, decide against any party any issue
as to which such party has the burden of proof,
and such decision shall be treated as a dismissal
for purposes of paragraphs (c) and (d) of this
Rule.

(c) Setting Aside Default or Dismissal: For rea-
sons deemed sufficient by the Court and upon
motion expeditiously made, the Court may set
aside a default or dismissal or the decision ren-
dered thereon.

(d) Effect of Decision on Default or Dismissal:
A decision rendered upon a default or in con-
sequence of a dismissal, other than a dismissal
for lack of jurisdiction, shall operate as an adju-
dication on the merits.

Rule 124. Voluntary Binding Arbitration

(a) Availability: The parties may move that
any factual issue in controversy be resolved
through voluntary binding arbitration. Such a
motion may be made at any time after a case is
at issue and before trial. Upon the filing of such
a motion, the Chief Judge will assign the case to
a Judge or Special Trial Judge for disposition of
the motion and supervision of any subsequent
arbitration.

(b) Procedure: (1) Stipulation Required: The par-
ties shall attach to any motion filed under para-
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graph (a) a stipulation executed by each party
or counsel for each party. Such stipulation shall
include the matters specified in subparagraph
(2).

(2) Content of Stipulation: The stipulation re-
quired by subparagraph (1) shall include the fol-
lowing:

(A) a statement of the issues to be resolved
by the arbitrator;

(B) an agreement by the parties to be bound
by the findings of the arbitrator in respect of
the issues to be resolved;

(C) the identity of the arbitrator or the pro-
cedure to be used to select the arbitrator;

(D) the manner in which payment of the ar-
bitrator’s compensation and expenses, as well
as any related fees and costs, is to be allocated
among the parties;

(E) a prohibition against ex parte commu-
nication with the arbitrator; and

(F') such other matters as the parties deem
to be appropriate.

(3) Order by Court: The arbitrator will be ap-
pointed by order of the Court, which order may
contain such directions to the arbitrator and to
the parties as the Judge or Special Trial Judge
considers to be appropriate.

(4) Report by Parties: The parties shall prompt-
1y report to the Court the findings made by the
arbitrator and shall attach to their report any
written report or summary that the arbitrator
may have prepared.

(5) Other Methods of Resolution: Nothing con-
tained in this Rule shall be construed to exclude
use by the parties of other forms of voluntary
disposition of cases, including mediation.

EFFECTIVE DATE OF AMENDMENT
Par. (b)(5b) effective as of July 1, 1990.

TITLE XIII..CALENDARS AND
CONTINUANCES

Rule 130. Motions and Other Matters

(a) Calendars: If a hearing is to be held on a
motion or other matter, apart from a trial on
the merits, then such hearing ordinarily will be
held at Washington, D.C., on a motion calendar
called on Wednesday throughout the year, un-
less the Court, on its own motion or on the mo-
tion of a party, shall direct otherwise. As to
hearings at other places, see Rule 50(b)(2). The
parties will be given notice of the place and time
of hearing.

(b) Failure to Attend: The Court may hear a
matter ex parte where a party fails to appear at
such a hearing. With respect to attendance at
such hearings, see Rule 50(c).

Rule 131. Trial Calendars

(a) General: Each case, when at issue, will be
placed upon a calendar for trial at the place des-
ignated in accordance with Rule 140. The Clerk
shall notify the parties of the place and time for
which the calendar is set.

(b) Standing Pretrial Order: In order to facili-
tate the orderly and efficient disposition of all
cases on a trial calendar, at the direction of the
trial judge, the Clerk shall include with the no-
tice of trial a Standing Pretrial Order or other
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instructions for trial preparation. Unexcused
failure to comply with any such order may sub-
ject a party or a party’s counsel to sanctions.
See, e.g., Rules 104, 123, and 202.

(¢) Calendar Call: Each case appearing on a
trial calendar will be called at the time and
place scheduled. At the call, counsel or the par-
ties shall indicate their estimate of the time re-
quired for trial. The cases for trial will there-
upon be tried in due course, but not necessarily
in the order listed.

Rule 132. Special or Other Calendars

Special or other calendars may be scheduled
by the Court, upon motion or at its own initia-
tive, for any purpose which the Court may deem
appropriate. The parties involved shall be noti-
fied of the place and time of such calendars.

Rule 133. Continuances

A case or matter scheduled on a calendar may
be continued by the Court upon motion or at its
own initiative. A motion for continuance shall
inform the Court of the position of the other
parties with respect thereto, either by endorse-
ment thereon by the other parties or by a rep-
resentation of the moving party. A motion for
continuance based upon the pendency in a court
of a related case or cases shall include the name
and docket number of any such related case, the
names of counsel for the parties in such case,
and the status of such case, and shall identify
all issues common to any such related case. Con-
tinuances will be granted only in exceptional
circumstances. Conflicting engagements of
counsel or employment of new counsel ordi-
narily will not be regarded as ground for con-
tinuance. A motion for continuance, filed 30
days or less prior to the date to which it is di-
rected, may be set for hearing on that date, but
ordinarily will be deemed dilatory and will be
denied unless the ground therefor arose during
that period or there was good reason for not
making the motion sooner. As to extensions of
time, see Rule 25(c).

TITLE XIV.—TRIALS

Rule 140. Place of Trial

(a) Designation of Place of Trial: The peti-
tioner, at the time of filing the petition, shall
file a designation of place of trial showing the
place at which the petitioner would prefer the
trial to be held. If the petitioner has not filed
such designation, the Commissioner, at the time
the answer is filed, shall file a designation show-
ing the place of trial preferred by the Commis-
sioner. The parties shall be notified of the place
at which the trial will be held. For a list of
places at which the Court has held trial sessions,
see Appendix IV.

(b) Form: Such designation shall be set forth
on a paper separate from the petition or answer
and shall consist of an original and two copies.
See Form 5, Appendix I.

(¢) Motion to Change Place of Trial: If a party
desires a change in the designation of the place
of trial, then such party shall file a motion to
that effect, stating fully the reasons therefor.
Such motions, made after the notice of the time
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